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HUMAN REPRODUCTIVE TECHNOLOGY AMENDMENT BILL 2003 
Committee 

Resumed from 22 June.  The Chairman of Committees (Hon George Cash) in the Chair; Hon Sue Ellery 
(Parliamentary Secretary) in charge of the Bill. 

Clause 36:  Part 4B inserted - 
Progress was reported after Hon Sue Ellery (Parliamentary Secretary) had moved the following amendment - 

Page 44, lines 24 to 30 - To delete the lines. 

The CHAIRMAN:  The last time we were dealing with clause 36 and the parliamentary secretary moved at page 
44 to delete lines 24 to 30.  Should those words be deleted, we will consider the amendment that is now on the 
notice paper in the name of Hon Adele Farina to insert some other words, but for the time being the question 
before the Chair is to delete the lines.   

Hon SUE ELLERY:  The committee will recall that at the end of the last debate on this clause, I undertook to 
take on board members’ comments that they wanted some kind of statement in the final legislation that reflected 
their views about the potential use of embryonic stem cells for cosmetics testing.  I undertook to seek advice on 
how that might be incorporated into the Bill without putting at risk the integrity of that section of the Bill.  We 
must make sure that we do not put the legislation at risk by its being deemed not to be a complementary piece of 
state legislation.  I thank members of the House, in particular Hon Adele Farina, the officers and the respective 
drafts people, who have spent a considerable amount of time trying to find a way to accommodate the views of 
those members of the House who wanted to incorporate a statement in the final legislation.   

I propose to move an amendment to the Human Reproductive Technology Amendment (Prohibition of Human 
Cloning) Bill 2003.  I appreciate that we are not debating that legislation now but I take this opportunity to 
canvass the alternative because I think the amendment will provide members with the comfort they are seeking.  
I will move an amendment to the cloning Bill that will have the effect of inserting into section 3 of the Act, 
which deals with the interpretation of the Act, an amendment that states, “Nothing in this Act or in a licence, 
authorisation or approval under this Act authorises or permits the use of a human embryo for technical or 
commercial purposes in the testing, creation or manufacture of cosmetic products such as lipstick, mascara, face 
moisturising creams and other like beauty products”.  I believe that amendment gives members the comfort they 
wanted.  It would insert into the legislation a statement about what approvals could or could not be given with 
regard to cosmetics.   

The reason I ask the House to seriously consider supporting my amendment to delete proposed subsection 
53ZB(3)(d) and to support my amendment in the cloning Bill and therefore reject the alternative before us now - 
Hon Adele Farina’s amendment - is that the essential argument is about maintaining the integrity of that section 
of the legislation that reflects the commonwealth regime.  It is about making a choice: in the name of wanting to 
insert a statement, are we prepared to put at risk whether our legislation is deemed to be corresponding state 
legislation?  I believe that the alternative amendment that I have put before the House provides the comfort 
members have been seeking.  If my amendment to the cloning Bill is supported, the final piece of legislation that 
covers both things will have included in it a statement that reflects the form of words suggested by the 
Legislative Assembly to ensure that the Act will not permit the use of a human embryo for anything to do with 
cosmetics.  The amendment gives the House that comfort.  The amendment would be inserted into that section of 
the Act that does not place at risk any interpretation about whether our legislation forms a corresponding piece of 
state legislation for the purposes of ensuring that the legislation is consistent with the decision of the Council of 
Australian Governments.  I thank those members who spent the time - particularly the officers - trying to suggest 
a form of words that gives the House that comfort.   

The issue now is where those words will be inserted.  My argument, and the best advice I have, is that if we were 
to proceed with Hon Adele Farina’s amendment, we would potentially put at risk the matter of whether our 
legislation is corresponding state legislation.  We can still make a statement about our views on cosmetics and 
insert it into the appropriate section of the Act without compromising the statement.  I ask the House to give 
consideration to doing that.  For those reasons I seek to delete proposed subsection 53ZB(3)(d) but I also ask the 
House to consider the alternative when considering whether they support the amendment in the name of Hon 
Adele Farina.   

Hon ED DERMER:  Firstly, I owe the House an explanation.  When I last spoke in this debate, I said that I had 
spoken my last words on the matter.  The reason I have changed my mind is the effluxion of time.  It is also very 
important to respond to the advice we have just received from the parliamentary secretary.  I would like the 
parliamentary secretary to clarify my understanding of what she just said.  I understand that the parliamentary 
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secretary has proposed to move an amendment to the Human Reproductive Technology Amendment (Prohibition 
of Cloning) Bill that is very similar to the wording of proposed subsection 53ZB(3)(d) of the Human 
Reproductive Technology Amendment Bill.  It appears that the words the parliamentary secretary has suggested 
would apply to the Bill that will become part of the Human Reproductive Technology Act if the Human 
Reproductive Technology Amendment (Prohibition of Cloning) Bill is enacted.  How would those words apply 
also to the Bill before us now?  I will give the parliamentary secretary an opportunity to answer that question.   

Hon SUE ELLERY:  I am happy to provide an explanation to the honourable member.  He is aware that we are 
dealing with two Bills that amend the Human Reproductive Technology Act 1991.  We will end up with the 
Human Reproductive Technology Act as amended by the two Bills we are now considering.  We will have a 
single piece of legislation, assuming the House so approves these Bills.  The amendment I propose to move 
when we debate the cloning Bill will amend exactly the same piece of legislation; that is, the Human 
Reproductive Technology Act.  There will be one principal piece of legislation at the end of the process.  The 
member will recall that we have two Bills before us to give members the opportunity to exercise a vote in 
support of the principles in the cloning Bill without compromising their personal beliefs on the other matters.   

Hon ROBYN McSWEENEY:  I spoke to Hon Sue Ellery last week because I was as concerned as Hon Ed 
Dermer about deleting proposed subsection 53ZB(3)(d) of the Human Reproductive Technology Amendment 
Bill.  However, having spoken to Hon Sue Ellery, I will now support the words that she wants to insert into the 
other Bill to make it consistent with the commonwealth Bill.   

Hon KATE DOUST:  I understand that the parliamentary secretary is trying to tidy up the legislation.  However, 
I am inclined on principle to oppose the amendment to delete proposed subsection 53ZB(3)(d).  My concern is 
that although the parliamentary secretary has tidied up the cloning Bill, I want it written in black and white in 
this part of the Human Reproductive Technology Amendment Bill that embryos or embryonic stem cells will not 
be used for cosmetics purposes.  I would like the parliamentary secretary to put that on record in this part of the 
Bill.  I am concerned that unless something is written into this part of the Bill about regulating how embryos can 
be utilised, nothing in the Bill currently precludes embryos from being used for those purposes.  Nothing 
precludes those bodies that would have control of embryos or embryonic stem cell lines from utilising them for 
that purpose either through the sale of those embryos or embryonic stem cell lines or by their provision.  I would 
be happy to support the parliamentary secretary’s proposal, although I have not had a good opportunity to look at 
what Hon Adele Farina has proposed.  I want a very clear understanding and a statement on the Government’s 
part that it can guarantee that under this part of the Bill there is no way that embryos or embryonic stem cell lines 
could be used for experimental research for the development or production of cosmetics.  As I said before, that is 
a banal example of the worst possible use for an embryo or an embryonic stem cell line.  As has been said in 
earlier debate, that could be expanded to incorporate a whole range of other purposes.  The reason it was put in 
such simple language is so that Joe Citizen on the street who picks up this legislation at some future date will be 
able to understand what the Parliament was trying to do.  We have made it very clear that although there should 
be access to and the use of embryos and embryonic stem cell lines for research, training and the development of 
potential cures, we do not want to waste human life on something as banal as product development for the 
cosmetics or drug industries.  I would appreciate it if, under this part of the Bill, the parliamentary secretary 
could put on record that there would never be any permission or reason that embryos could be used for those 
purposes. 

Hon PADDY EMBRY:  I need to go back over a little history of this.  I am in no way trying to confuse the issue, 
and in fact I think what I say will clarify it.  When the abortion debate took place in Western Australia, the side 
of the debate that was opposed to abortion was assured, in fact guaranteed, by the Government and the scientific 
world that the legislation would be purely for abortion; there would never be scientific research and 
experimentation conducted on embryos.  Time has moved on.  That is why I believe that Hon Kate Doust would 
like something concrete on this.  We are not opposed to science, but because of past performance there is 
mistrust.  I would like an explanation from the parliamentary secretary.  When we are not using animals for this 
type of experimentation, how can we contemplate using human lives?  Given all the respect that animals warrant, 
surely everybody believes that human beings are on a higher plain of importance.   

Pharmaceutical companies are pouring vast sums of money into such research.  Why?  We have not been given 
an answer to that question.  Why are they doing it if it is not to do with the sorts of things we are discussing 
today?  Whatever one’s position on scientific research, it is absolutely repugnant to think that parts of human 
beings would be used for pharmaceutical activities and research.  During the second reading debate I spoke 
about a primary researcher in Australia and how, let us say, he has not been very careful with the truth.  It was 
reported in the media the other day that he had recently taken out a vast number of shares in a pharmaceutical 
company.  How can we be expected to trust what we hear unless the Government gives an absolutely concrete 
guarantee, with no fancy footwork and no double meaning talk, just a straight guarantee for what we are asking?   
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Hon BARBARA SCOTT:  This clause of the Bill is about licensing systems and relates to a recommendation 
from the National Health and Medical Research Council.  I oppose the deletion of paragraph (d) of the clause, 
because I think it is inherent in the Bill that the public of Western Australia has said that they would like 
implantation and diagnostic testing on embryos to prevent hereditary diseases, but that they would find it, in the 
words of Hon Paddy Embry, repugnant if live embryos were used for cosmetics testing.  A range of cosmetics 
already proudly carry a label indicating that they have not been tested on animals.  Fish products proudly 
proclaim that they are dolphin-free tuna.  Surely a live human embryo can at least have the status and dignity of 
an animal and be regarded as totally off limits for cosmetics and other testing.   
The deletion of this part of the Bill is critical.  Ours is the only State in Australia that has a Human Reproductive 
Technology Act.  Although the parliamentary secretary has assured the Chamber that this will be picked up in 
another Bill, I cannot satisfy myself that this deletion does not restrict the licensing committee when giving 
permission for the use of human live embryos for the commercial production of pharmaceuticals, including 
cosmetics.  It is imperative that under the licensing requirements the NHMRC licensing committee must not 
issue a licence unless it is satisfied of the following - 

(d) that there is no possibility that an excess ART embryo proposed in the application could be 
used for technical or commercial purposes in the testing, creation or manufacture of cosmetic 
products such as lipstick, mascara, face moisturising creams and other like beauty products. 

I refer members to an article that appeared in The West Australian just this week.  It referred to a couple who 
gave two excess embryos for medical purposes.  I found their comments interesting.  They said that they had had 
their family through in-vitro fertilisation and that they could not give their live embryos to another couple.  They 
did not want their live embryos to become children belonging to somebody else.  They were very prescriptive in 
stating that the testing could be for medical purposes.  I do not believe that too many couples in Western 
Australia would freely give their live embryos for testing cosmetics.  This provision needs to be in the Bill.  
More importantly, I do not think many Western Australians would agree that it should be deleted, although many 
would like to see implementation for diagnostic testing of serious diseases.  However, this is a licensing 
permission to give commercial entities the lucrative business of using live embryos to conduct testing for 
cosmetics purposes.  I find that totally unacceptable.  I cannot agree with the parliamentary secretary that this is 
more appropriately placed in another Bill.  The appropriate Bill is the Human Reproductive Technology 
Amendment Bill.  We are amending Western Australian legislation.  We must not forget that.  No other State in 
Australia has had to amend its legislation.  We are amending this legislation.  I oppose the deletion of proposed 
paragraph (d) at this point.   

Hon ROBYN McSWEENEY:  No-one likes the idea of excess embryos being used for technical or commercial 
purposes in the testing, creation or manufacture of cosmetics products.  I think we all agree that that is abhorrent.  
Hon Sue Ellery has proposed that the words “Nothing in this Act or in a licence” etc be inserted.  I agree that 
proposed paragraph (d) has been poorly drafted and probably should never have been put in this part of the Bill.  
However, is there a way in which we can let this Bill go through with paragraph (d) as it stands, and to put the 
words that the parliamentary secretary is proposing into the cloning Bill as well so that they double up?  We all 
seem to be in agreement that these words should go in, but we need to find a way to do it.   

Hon SUE ELLERY:  I thank members for their contribution.  We need to remind ourselves that we are debating 
two Bills to amend one existing piece of legislation.  What we will end up with, assuming both Bills get through 
the Parliament, is one piece of legislation.  Whatever might be the amendments that we make in the substantive 
Human Reproductive Technology Amendment Bill or in the Human Reproductive Technology Amendment 
(Prohibition of Human Cloning) Bill, we will end up with the one piece of legislation.  We need to remind 
ourselves that structurally we have split the Bills to accommodate members’ personal points of view on certain 
issues.  Hon Kate Doust sought assurances and guarantees about the words that I am proposing to insert in the 
cloning Bill.  We have already dealt with that part of the Bill in which those words could appropriately be 
inserted, so rather than go back to that part I am proposing that the words be inserted into the interpretation 
section of the cloning Bill.  That will mean that those words will apply not only to proposed part 4B of this Bill, 
which we are debating now, but will be an overarching statement that will apply to the whole of the legislation.  
Hon Kate Doust said that we need to look at what the ordinary Joe Citizen would be looking for.  I do not think 
the ordinary Joe Citizen could ever realistically get beyond the first page of a piece of legislation that came out 
of this Parliament, but, if he were to do so, he would find this overarching statement of our principal intent at the 
front of the legislation.  

Hon Paddy Embry raised a range of matters in respect of the fundamental question about what is a human life.  I 
respect and understand his point of view.  However, I do not intend to revisit that argument.  I respect the 
personal choices that are being made and the particular points of view that people have on that question.  There 
is nothing I can say on that issue to convince Hon Paddy Embry that he should change his point of view, and, 



Extract from Hansard 
[COUNCIL - Wednesday, 30 June 2004] 

 p4542b-4558a 
Chairman; Hon Sue Ellery; Hon Ed Dermer; Hon Robyn McSweeney; Hon Kate Doust; Hon Paddy Embry; Hon 

Barbara Scott; Hon Nick Griffiths; Hon Adele Farina; Deputy Chairman; Hon Simon O'Brien 

 [4] 

with all due respect, there is nothing that Hon Paddy Embry could say to me to make me change my point of 
view on that issue.  I think it is best that we respect each others’ views on that issue and try to come up with the 
best piece of legislation that reflects the view of the House.  I understand that for some people nothing that I do 
to amend this legislation will satisfy their passionately held view that this is the wrong thing to do.  In any event, 
I believe that the words that I am proposing will provide Hon Paddy Embry with the comfort that he is seeking in 
respect of a statement about prohibitions on the use of human embryos for the manufacture of cosmetics.  What I 
took his message to be is how can we contemplate a piece of legislation that might end up having that result.  
This form of words and overarching statement will make it clear that the House intends that that will not happen.   

Hon Barbara Scott argued that these words should stay in the proposed section that we are debating now.  That is 
the question that I tried to address earlier when I said that we are trying to find a way in which we can give the 
Chamber the comfort that it seeks in respect of a statement of principle without raising the question that because 
this section deals with the commonwealth licensing regime, this might be deemed not to be a piece of 
corresponding state legislation.  That is why I have sought to provide the Chamber with the comfort that it seeks 
in respect of intent by making a statement that will be overarching and apply to the whole Act but will not 
compromise that part of the Bill that has already been passed by every other State.  Hon Barbara Scott suggested 
that Western Australia is the only State that has had to amend its existing legislation.  That is not the case.  South 
Australia and Victoria both had to go through the same exercise.  I appreciate the comments that have been 
made, but I still seek to delete those words and ask the Chamber to consider supporting the alternative, which I 
believe will give members the comfort that they are seeking.   

Hon ED DERMER:  I thank the parliamentary secretary for her reminder that both of these Bills will, in the end, 
amend the Human Reproductive Technology Act.  I have listened to what the parliamentary secretary has 
suggested as an amendment to the cloning Bill.  I will certainly need to consider that when we debate that Bill.  
However, prima facie her words sound encouraging, and I fully expect that I will vote for that amendment when 
it is proposed in the debate on the cloning Bill.  The fact remains, nevertheless, that the cloning Bill is not the 
Bill that we are debating at the moment.  What we are debating at the moment is designed, like the cloning Bill, 
to amend the Human Reproductive Technology Act.  However, they are separate Bills.  Therefore, there is 
nothing to prevent me from doing what I intend to do, which is to oppose the deletion of proposed paragraph (d) 
and probably, although I will want to hear the debate on the cloning Bill, support the amendment that the 
parliamentary secretary is suggesting that she will move.  I am very pleased that the debate has moved on since 
we last spoke, because the last time we debated this matter the argument was put that this wording is 
inappropriate.  I believe that argument is incorrect.  It was argued that by referring to testing for the creation of 
cosmetic products we might be implying that the use of human embryos for other trivial purposes was somehow 
acceptable.  I am very pleased the parliamentary secretary is now suggesting a similar wording, because I believe 
it will overcome that argument that was put forward during the previous discussion on this Bill.  Here we have a 
similar form of words that will be moved in the next Bill and it is suggested that we delete these words from the 
Bill that we are debating.  If the words are similar, we must consider whether we should retain the words in 
proposed paragraph (d).  I understand, if the words are similar, that the issue is their location in the final form of 
the Human Reproductive Technology Act that is likely to emerge if either or both of these Bills are supported by 
the Parliament.  I believe that the prohibition of a trivial use of human embryos for cosmetics research, which is 
the purpose of proposed paragraph (d), will be stronger if the paragraph remains where it is.  Its location in the 
Bill will have greater legal effect if it is allowed to remain in the way in which it has been presented to this 
Chamber by the Legislative Assembly.  For that reason, I oppose the amendment to delete proposed paragraph 
(d).  I have not yet heard an argument that suggests we cannot have those words in both Bills.  Given the gravity 
of the subject we are debating, it will not do any harm to take a belt-and-braces approach to this legislation; in 
other words, safety first.  I have heard no argument that tells me we cannot support the retention of proposed 
paragraph (d) by opposing the amendment currently before us and in the fullness of time support the amendment 
to the cloning Bill suggested by the parliamentary secretary.  Given that the parliamentary secretary has 
suggested a similar form of words, I believe it is evidence that nothing will be lost by retaining this form of 
words in this Bill.  I ask members to vote with caution and against the amendment currently before us and, in 
that way, retain this very important form of words in this Bill, as it will not prevent us in any way from 
supporting a similar form of words in the Bill to follow. 

Hon BARBARA SCOTT:  I thank the parliamentary secretary for the explanation.  I appreciate that she accepts 
the philosophical differences between members within the Chamber.  However, I suggest that we are talking 
about a technical issue.  We are amending the Human Reproductive Technology Act 1991 and in that Act the 
licensing requirements for the use of excess embryos is clearly established.  Many people have very strong 
feelings against cloning; that is another issue.  This clause deals with the function of the National Health and 
Medical Research Council Licensing Committee.  If we are to reflect on the amendments that were made in the 
Legislative Assembly - again, this is a technical issue - we must retain them in this Chamber so that they will 
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come under the licensing committee’s functions and powers.  I do not feel comforted at all to think that these 
words will be included in the cloning Bill, which will be amalgamated with this Bill.  Those words are not in 
front of us.  We are debating a clause in the Human Reproductive Technology Amendment Bill on the licensing 
committee; that is where these words should be placed in this Bill.  The parliamentary secretary has not 
convinced me that live embryos will be protected from use in research for the creation of cosmetics if these 
words are not retained under the licensing requirements. 

Hon NICK GRIFFITHS:  The words to be deleted relate to the role of the licensing committee.  Proposed 
subclause (3) states - 

The . . . Licensing Committee must not issue the licence unless it is satisfied of the following - 

The words under question are - 

that there is no possibility that an excess ART embryo proposed in the application could be used for 
technical or commercial purposes in the testing, creation or manufacture of cosmetic products . . .  

The parliamentary secretary is proposing to insert words in the Act that is being amended by this Bill and 
proposed to be amended by a later Bill to effectively create an offence.  The person who commits the offence 
would be the person who uses a human embryonic stem cell line, except for a therapeutic use or a prescribed use; 
in other words, the person who uses.  However, in this clause under discussion, the committee is dealing with the 
role of the licensing committee.  This clause points out to the licensing committee the conditions under which it 
must operate.  I am of the view, therefore, subject to a persuasive argument that the parliamentary secretary may 
put, that her solution to the issue does not address the role of the licensing committee; it merely addresses the 
role of a potential vile offender down the track. 

Hon ADELE FARINA:  I support the deletion of these lines, as there are difficulties with the wording of the 
clause.  Amendment 28/36 on page 3 of the supplementary notice paper that I propose to move deals with this 
very issue but in a broader sense.  It has a much wider application than to only cosmetics, as referred to in 
proposed paragraph (d).  The amendment I propose to move deals with limiting the use of a human embryo to a 
therapeutic use.  This is very different from the provision proposed to be inserted into the cloning Bill, because 
that deals with stem cell lines, whereas this proposed paragraph deals with a human embryo.  My amendment 
would limit the use of the human embryo to a therapeutic use only and would prohibit the use of a human 
embryo for cosmetics research or for testing on paints or anything else.  It is, therefore, a much broader 
application.  It is proposed to put my amendment into a proposed part on objects so that it will apply to all 
relevant sections of the Act.  It will accomplish much more than is sought to be accomplished by this clause on 
cosmetics.  It will not only prohibit the use of embryos for cosmetics purposes but also limit their use to 
therapeutic purposes.  I ask members to support the deletion in favour of the amendment I propose to move.   

The DEPUTY CHAIRMAN:  A few members want to make a contribution, but I think the minister wants to 
complete a line of argument and I give him the call to do that. 

Hon NICK GRIFFITHS:  It is more a line of procedure.  Having listened to the debate on the amendment on 
page 4 of the supplementary notice paper moved by the parliamentary secretary and had my attention drawn to 
Hon Adele Farina’s proposed amendment on page 3 of the supplementary notice paper, it appears to me that the 
matter may be more expeditiously, if not more appropriately, resolved by dealing with the parliamentary 
secretary’s amendment after we debate Hon Adele Farina’s amendment.  I get the drift from a number of 
members of the Committee that if Hon Adele Farina’s amendments were acceptable, then the issue before us at 
the moment could be resolved probably to the satisfaction of all members of the Committee.   

Hon ROBYN McSWEENEY:  I do not quite agree with what the minister said about licensing.  Proposed section 
54ZB(3) states - 

The NHMRC Licensing Committee must not issue the licence unless it is satisfied of the following - 

It goes on to list proposed paragraphs (a), (b), (c) and (d), the latter of which the amendment seeks to delete.  The 
parliamentary secretary wants to insert into the Human Reproductive Technology Amendment (Prohibition of 
Human Cloning) Bill the following proposed subsection - 

Nothing in this Act, or in a licence, authorisation or approval under this Act, authorises or permits the 
use of a human embryo for technical or commercial purposes in the testing . . .  

When the Prime Minister dealt with this legislation, he split the Bills because of the ethical and philosophical 
differences, which we are obviously seeing in the Chamber.  I asked whether proposed paragraph (d) could 
remain in the legislation as well as inserting the above into the Act and for the parliamentary secretary to 
explain, and she did very eloquently, how the Bills will come back together.  Members will then see that there is 
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nothing in this Act or in a licence.  It is stated very clearly what she wants to do, and I agree with the deletion of 
proposed paragraph (d) if the above words are to be inserted into the final Act.  It would cover everything that 
members in this Chamber want to cover in that regard.  The provision will come back into the Act and it will be 
very clearly labelled.   
Hon SUE ELLERY:  In respect of the issue raised by Hon Nick Griffiths, I wonder whether he might not have 
been looking at another amendment that appears in my name about human tissue and transplant legislation.  As a 
way of providing the House with comfort if members were to support my amendment to delete the words that are 
now before us, I have been talking about an amendment that deals with a human embryo.  There is another 
amendment in my name, which I have not canvassed in this debate because I was trying to address the question 
that honourable members raised about making some kind of statement about human embryos and cosmetics.  
The amendment that appears on the notice paper today seeks to insert words into proposed section 53ZB(3), the 
interpretation section, and talks about the use of a human embryo.  There is another amendment that also gives 
greater comfort to members, which was already on the notice paper and talks about the use of human embryonic 
stem cell lines.  It seems that people will either be comfortable with this or not comfortable with it.  I sought to 
respond to a request from the House that we give consideration to providing the House with the opportunity to 
make a statement about prohibiting the use of embryos in respect of cosmetics.  The words that I am proposing 
to insert into a single piece of legislation via the cloning Bill will provide that comfort.  My fundamental reason 
for opposing an amendment to the section that provides for the licensing regime is that it would put at risk the 
question of whether the legislation formed a corresponding state law.  I appreciate that there are people who do 
not support the general principle of this legislation; I understand that, and I think everyone needs to understand 
that.  However, if members support the general principle of the legislation, we need to make sure we do not 
compromise the real benefits that will flow from this legislation for Western Australians who are waiting for us 
to deal with it.  We do not want to compromise a section of the legislation that needs to be deemed to be 
corresponding state law in respect of the licensing regime, but we do want to provide an overarching statement at 
the front of the Bill that says we have a view about the use of human embryos for cosmetics purposes.  I have 
sought to provide those two things to the House.  I want to give those members who want to support the 
principle of the legislation and see the benefits of this flow to Western Australians the opportunity to support the 
legislation.  At the same time, I want to ensure that we do not compromise whether the legislation is deemed to 
be a corresponding piece of state legislation and make a statement that we have a view about what should and 
should not be done with human embryos in respect of cosmetics.  That is what I have sought to do, and the 
proposal I am putting before members achieves that for the majority who want to support the legislation.   

Hon KATE DOUST:  I appreciate what the parliamentary secretary is trying to say, but I want to repeat what 
others have said.  While she is flagging what she proposes to do when we eventually deal with the other Bill, we 
are currently not dealing with that Bill.  A number of us want to make sure that while we are dealing with this 
Bill and the regulation of licences for the use of embryos in this State, we make sure restrictions exist in Western 
Australia that prevent a licence holder from using embryos for the purposes listed in this clause.  It is a very 
different issue to that of cloning, and I wish the parliamentary secretary would focus on the Bill with which we 
are currently dealing.  We look forward to dealing with the other Bill at a later stage, but we want to deal with 
this one now.  It is important that we place in the legislation some sort of restriction because we have already 
experienced difficulties with earlier stages of this Bill in which there are no parameters or guidelines.  There is 
nothing to say that at some point somebody may apply for a licence and use embryos for the purpose of 
cosmetics testing or manufacture.  We need only look at the licences that have recently been granted at a federal 
level.  Five licences were granted to companies predominantly based in Victoria and New South Wales.  Of 
those five licences, four, from what I remember, were pretty much focused on improving laboratory techniques 
or research skills.  Only one of those licences was focused on looking at diagnostic methods to develop cures or 
something like that.  Only one of those licences appeared to me to be granted in the intended spirit of the 
legislation.  The others were simply about laboratory technicians improving techniques.  In this part of the Bill 
that deals with licences, unless we specifically restrict a licence holder’s capacity about what he can and cannot 
do with embryos, then I have a real problem with it.   

I am not greatly experienced in what is or what is not standard uniform legislation.  I am sure Hon Adele Farina 
would be able to provide a better explanation through her experience on her committee.  However, my 
understanding is that this is an amending Bill.  We are amending what is current state legislation.  This is not the 
typical stand-alone uniform legislation.  We are amending what already exists.  I do not have a problem that we 
in Western Australia want to do something better than that which has happened elsewhere.  If the Parliament of 
Western Australia says it is not satisfied with what has occurred elsewhere - we are amending legislation that has 
been in place for 10 or more years so we want to make sure we do it properly - it should have the capacity to 
sustain that clause.  We should be able to say that here in Western Australia we do not think anyone should be 
able to get a licence if they want to use embryos for that purpose.   
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I know that Hon Adele Farina has amendments standing in her name.  I thought Hon Nick Griffiths made a good 
suggestion that we deal with those amendments first because they provide that broader scope, and I look forward 
to hearing the arguments in that regard.  If we are able to deal with those amendments first, we might be able to 
deal with this amendment at a later stage.  I would like to comment on the amendments that Hon Adele Farina 
has put forward.  Licences are granted and, at the end of the day - I think Hon Christine Sharp alluded to this a 
week or so ago - this is all about making money.  The comment has already been made at a federal level that a 
company such as BresaGen has already talked about how it will be able to develop stem cells lines, derive them 
and on-sell them to potential new drug developers.  I am concerned about that.  It is not to say that it will be 
restricted to drug companies; it might be cosmetics companies.  We should deal with this in the legislation now 
and make a very firm statement.  I appreciate that Hon Sue Ellery has provided us with some comfort; however, 
it may be cold comfort because, although it is on the record, it may not have any legal standing if we want to 
deal with the issue later.  I will pick up on the point of Joe Citizen.  It was stated that ordinary Joe Citizen may 
not be able to get past the first few comments.  I have always had an issue with legislation written by lawyers for 
lawyers.  Legislation should be written for Joe Citizen so he can understand it.  I appreciate that that was one of 
the reasons these amendments were put in such plain and simple language; it was to provide a clear and succinct 
message about the intent of the clause.  I am committed to opposing the deletion of this part of the Bill.  It is 
essential that, although there may be proposed changes for other legislation even though it may come back to 
being part of the same Bill, we remain focused on this part of this Bill and state our position.  We want 
restrictions, not just to protect the embryos, but also to ensure that everyone understands that, although people 
may want to go down the path of developing cures for diseases and arranging pre-diagnostic testing, we are not 
happy and will not condone embryonic stem cells being used for such a trivial purpose.  I encourage members to 
think seriously about this and make sure we cover all the bases and do not leave any trapdoors or opportunity in 
the future for licence holders to exploit this legislation to use embryos for this purpose.  I encourage members to 
oppose the deletion of the provision.  In saying that, I am not sure what members will do with that.  Before we 
take a firm decision on this amendment, I wish we could debate the amendments that Hon Adele Farina has 
flagged, because I believe we could expand on this and achieve a better result. 

Hon PADDY EMBRY:  I thank the parliamentary secretary for her acknowledgement that different people hold 
different views.  Perhaps to her surprise, I actually respect her view.  Whatever is said by members in this 
Chamber is in no way a personal attack; it is just that she happens to represent a side of the argument that we 
find revolting.  It is not a personal thing.  It is a cross she has to bear.  I respect the view of some people that 
embryos do not represent human life.  It would be easier for me if the parliamentary secretary could explain what 
they are.  If they are not part of human life, what part of life are they?  Constant reference is made to live 
embryos.  The word “human” is used.  I would like the parliamentary secretary to satisfactorily explain what she 
believes the embryos to be if they are not human.  I found it a little amusing that she suggested that Hon Nick 
Griffiths was a little confused.  I suggest that the two members of this Chamber who do not get confused on legal 
issues are Hon Nick Griffiths and Hon Peter Foss.  I am not casting aspersions on other members but, when it 
comes to the law, those two members are in a class of their own.  I always derive great enjoyment from listening 
to them debate whenever they have a conflict.  I have noticed that, when Hon Peter Foss talks about the law, Hon 
Nick Griffiths does not comment.  It is the same the other way around.  They obviously have complete respect 
for the other’s interpretation of the law.  I find it amusing that a member who is held in such respect by both 
sides concerning the law is thought to be a little confused.  If Hon Nick Griffiths is confused, that does not leave 
much hope for me.  I know that the parliamentary secretary said she does not want to revisit this; I understand 
that.  However, if she can answer my question, it would be helpful.  From an outsider’s point of view, it must be 
appreciated that if we have something concrete in the legislation, as Hon Kate Doust said, it has far greater value 
than a motherhood statement.  We would like something concrete.  The issue is important for us and I am sure it 
is for the parliamentary secretary.  However, it is not good enough for her to say that we will not deal with this 
here but will put in what we want in a more concrete form later.  I do not understand the problem in making it 
concrete now so there is no doubt.  It is a bit like a tug of war.  Once one side has gained some ground and 
momentum, it is very difficult for the other side to bring the things back to an equal footing.  That is possibly not 
a good analogy, but I am sure some members understand what I am saying.  If what we want now can be done 
later, I do not understand the parliamentary secretary’s problem in giving it to us now.  I am not in any way 
accusing her of subterfuge; I do not mean to do that.  I make that perfectly clear.  However, I do not quite 
understand her problem with following the suggestion of Hon Nick Griffiths. 

Hon SIMON O’BRIEN:  The question is whether to delete the words contained in proposed section 53ZB(3)(d), 
which are contained in lines 24 to 30 at page 44 of the Bill.  In the course of considering that apparently simple 
matter, it has allowed the committee to range across other matters about amendments proposed for other clauses 
and, indeed, other Bills.  In my view, the committee is quite correct in doing that because there is a range of 
matters that flow - or will not flow - as a result of the resolution of this question.  I am glad that that is allowed; it 
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is necessary to do so.  I am now going to join that debate.  I notice that Hon Adele Farina has given notice of an 
amendment to be moved, ironically, earlier than the clause we are dealing with.  It introduces a definition of 
“therapeutic use”.  I also notice that on one of the supplementary notice papers, the parliamentary secretary 
proposes some amendments that are of a similar wording in that they insert a similar definition into another Act.  
Before I comment further, I ask the parliamentary secretary from where this form of words comes.  Does it come 
from the Commonwealth?   

Hon Sue Ellery:  They are from the commonwealth Therapeutic Goods Act.   

Hon SIMON O’BRIEN:  I thank the parliamentary secretary for that response.  It may have been brought to the 
attention of the Chamber before, but I missed it.  I can understand why the Government has constructed the 
proposal in this form.  

Proposed section 53ZB(3)(d), which is proposed to be deleted, was inserted I understand in the Legislative 
Assembly by people who were extremely concerned that if we were to have a regime that allowed for licensing 
for the use of excess assisted reproductive technology - ART - embryos, and recognising that we were to have 
that regime, they wanted a proviso included - namely, that excess ART embryos not be used for trivial matters, 
such as developing mascara; they used the term “and the like”, and we know the spirit of those words.  I have not 
heard much in the way of disagreement with those sentiments.  Quite a few members have spoken this morning.  
I do not underestimate in any way the force of feeling behind proposed paragraph (d) as it now stands.  The 
question that the parliamentary secretary and others ask us to consider is whether it achieves what it meant to 
achieve or it is counterproductive.   

Hon Sue Ellery:  In that place.   

Hon SIMON O’BRIEN:  In that place.  Members are invited to consider the construction of the legislation, not 
so much its letter.  There is always a danger when better substitutes are possibly foreshadowed in other pages of 
the supplementary notice paper that the committee will turn to if the words are deleted that we may lose the 
correct construction of the legislation if we do not accurately identify the sentiment members want included.  It 
would be a mistake if members took the view that if the deletion of this paragraph were agreed to, somehow 
members are not worried if excess ART embryos are used for trivial purposes.  From all I have heard from what 
Hon Paddy Embry called both sides of the argument this morning, nobody holds that view.  Therefore, there is 
no proposal to defeat that point of view held by any member who has placed alternative constructions on the 
supplementary notice paper.  With that in mind, I do not have a fundamental opposition to the deletion of 
proposed paragraph (d) on the basis that I do not care whether ART embryos are used for trivial purposes.  I 
indicated my position in my vote in the second reading debate: I voted against this Bill.  That is the corner I 
come from.  The original authors of proposed paragraph (d) felt that if licensing is to occur for the use of excess 
ART embryos, parameters must be introduced to ameliorate the more repellent effects of that licensing.  
Proposed paragraph (d) is the outcome of their thoughts at the time.  I think it was done with some haste, but 
with the intention that I and other members associate ourselves with; that is, that they not be used for trivial 
purposes.   

I note, Mr Chairman, that you have returned to the Chair following one of your deputies.  It is very productive 
that you and your fellow Chairmen have allowed this debate so far this morning to canvass other parts of the 
supplementary notice paper impacted upon by the proposed amendment.   

Hon Barry House:  It’s the main point of principle.   

Hon SIMON O’BRIEN:  It is the fundamental matter.  That is why it is reasonable to adopt that approach.   

I return now to the alternatives that are worded in very similar terms.  A proposal is made for a string of 
amendments by Hon Adele Farina that add the definition of “therapeutic use” to limit use so trivial uses could 
not be contemplated against the spirit of proposed paragraph (d).  I agree with that view.  I notice that more time 
has been available to develop the drafting of those proposed provisions; I refer to until about quarter to 12 this 
morning, as well as the months that have passed since this Bill came to the Chamber.  I note the time.  I will seek 
the call in a moment again if my colleagues will indulge me.   

I also note that the parliamentary secretary seeks to take virtually identical terms -  

The CHAIRMAN:  Although some liberty has been granted in respect of the general discussion, the question 
before the Chair is that the words proposed to be deleted be deleted.  I say that because if that motion fails, there 
will be no need to talk about the balance of the amendments because they will not be moved.  I want to achieve a 
position in which members either delete the lines or do not delete the lines so the committee can move on.  If the 
lines are deleted, the Chamber will move on to the amendments.   
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Hon SIMON O’BRIEN:  With such complex debates, it is always helpful for the Chair to refocus everyone’s 
attention to the central matter.   

The only argument that compels me regarding the deletion of these words is whether, first, there is some better 
way of achieving their intent, or, second, the words themselves are counterproductive.  I note that the 
parliamentary secretary’s proposal, which is similar to that moved by Hon Adele Farina, will place these matters 
in another Act.  In due course, when we have dealt with this matter, and if we get on to the other amendments, it 
is my view, which I know I share with Hon Kate Doust, that this matter needs to find its home in the Human 
Reproductive Technology Act 1991, as amended.  That is undoubted.  That is how Parliament can give a clear 
demonstration now and into the future that it does not want licensing approved.  If one must approve it, licensing 
certainly should not be approved for trivial matters.  I give some indication of that only in terms of my view on 
the current amendment.  It would be a tidier and more workable piece of legislation if we did not simply do away 
with paragraph (d) but instead did away with paragraph (d) and substituted other provisions.  The cold, hard 
reality is that if business motivations meant that a person was prepared to turn a blind eye to ethical 
considerations, such a person would most certainly have access to clever legal practitioners who could turn the 
current proposed paragraph (d) inside out and find more loopholes than one could possibly imagine.  That is why 
I am in favour of this provision being tightened.  It is not because I am opposed in any way to the sentiment of it.  
As members will know, I would take grave exception to anyone attributing to me the view that there should be 
trivial uses of assisted reproductive technology embryos.  I am also cognisant of the fact that we must address 
the question of embryonic stem cell chains.  That is really the point that the debate has reached, yet we are still 
discussing ART embryos.  For those reasons I propose that, whether or not we like the overall Bill, we 
reconstruct the Bill to make it a tighter piece of legislation.  With those thoughts in mind I am prepared to 
support the deletion of these lines.  I encourage members to vote accordingly.   

Hon NICK GRIFFITHS:  Those words are contained in proposed part 4B, which is inserted by clause 36 and 
headed “Regulation of certain uses involving excess ART embryos”.  That part deals with the licensing 
committee.  A very interesting proposed section comes before the words that are under discussion in clause 36.  
This is why I suggest that the parliamentary secretary is saying that the regulation should not occur in this part, 
because if the regulation does not occur in this part, it would have no effect on the licensing committee.  
Proposed section 53U is the interesting part of this clause, and states -  

The NHMRC Licensing Committee or an officer of the Commonwealth is not precluded by any law of 
the State from performing a function conferred by this Part.  

We have an interesting scenario in which we are seeking to insert a regulation in this part.  Yet, by way of 
compromise and words of comfort to the committee, the parliamentary secretary is saying that the words of 
comfort will be provided somewhere else.  If they are provided somewhere else, they will have no effect on the 
committee or any officer of the Commonwealth.   

Hon ADELE FARINA:  I move - 

That further consideration of amendment No 3/36 be postponed until after consideration of amendments 
Nos 28/36 and 29/36.   

The CHAIRMAN:  We do not normally go backwards in committee.  However, the question before the Chair 
when we resumed the debate today was that the words proposed to be deleted be deleted, and we have continued 
with that line.  However, it is clear that members do not appear to want to make a decision on amendment No 
3/36 until they have dealt with the preceding amendments on the supplementary notice paper.  I will put the 
question that we postpone consideration of amendment No 3/36 until after consideration of amendments Nos 
28/36 and 29/36, and amendment No 23/36 if it is moved.   

Hon SUE ELLERY:  I will not die in a ditch over this, but we have already canvassed this issue by way of the 
very good chairing of the debate by Hon George Cash and the Deputy Chairman, Hon Barry House.  I oppose 
this motion because we have had the opportunity to canvass all the issues that relate to these two matters.  
Members have taken the opportunity to do that and have been allowed to do so by the Chair.   

Hon Simon O’Brien:  But there is no question.   

Hon SUE ELLERY:  I understand technically what is before us.  I understand that there is a technical issue.  
However, it is unfortunate that this motion has been moved at this point of the debate when we have already 
been canvassing a range of the issues that will be under consideration.   

The CHAIRMAN:  The question is that we postpone consideration of amendment No 3/36 until after 
consideration of the amendments I have discussed.  I indicate to the parliamentary secretary and the committee 
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generally that I know that a number of members will continue to discuss amendment No 3/36.  It is my job to 
make some progress and it seems to me that unless I put this question, I will not make any progress.   

Question (postponement of amendment No 3/36) put and passed.   
[Continued on next page .] 

Hon ADELE FARINA:  I move - 

Page 36, after line 22 - To insert - 

(3) Nothing in this Part or in a licence under this Part authorises or permits the use of an 
excess ART embryo if that use is not a therapeutic use. 

(4) In subsection (3) - 

“therapeutic use”, in relation to an excess ART embryo, means - 

(a) its use in, or in connection with - 

(i) preventing, diagnosing, curing or alleviating a disease, ailment, 
defect or injury in persons; 

(ii) influencing, inhibiting or modifying a physiological process in 
persons; 

(iii) testing the susceptibility of persons to a disease or ailment; 

(iv) influencing, controlling or preventing conception in persons; 

(v) testing for pregnancy in persons; or 

(vi) the replacement or modification of parts of the anatomy of persons; 

(b) a use of it that is prescribed in the regulations and is not inconsistent with a 
use referred to in paragraph (a); or 

(c) its use in training or research for the purposes of a use referred to in 
paragraph (a) or (b). 

The purpose of this amendment is to deal with the issue that we have been debating; that is, the use of excess 
ART embryos for purposes other than therapeutic purposes.  Those who oppose the Bill are strongly of the view 
that excess embryos should not be put to trivial uses such as the testing of cosmetics and the like.  Some of us 
who support the Bill agree on that point with those who oppose the Bill.  I have no objection to the use of excess 
ART embryos for therapeutic uses.  Certainly, much of the public debate on the use of excess ART embryos has 
focused on therapeutic use.  However, I object to the use of excess ART embryos for research into cosmetics, 
paints or other such matters.  This amendment seeks to ensure that licences issued for the use of excess ART 
embryos are issued for only therapeutic uses.  Any other use would be prohibited.  Proposed subsection (4) 
provides a definition of “therapeutic use” that has been used in other Acts and is widely accepted.  Proposed 
subsection 4(b) considers the possibility of other prescribed uses.  However, the paragraph limits other 
prescribed uses to only therapeutic uses, so any other prescribed use must be consistent with therapeutic use.  
That again ensures that at no time in the future a use such as cosmetics testing could be prescribed; it would 
prohibit that from happening.  Paragraph (c) covers the issue involving the words “in connection with”.  It was 
always intended, in another amendment to be moved by the parliamentary secretary, that the words “in 
connection with” would relate to training and research.  Clearly, training and research must be carried out if the 
results that we want from therapeutic research are to be achieved.  These proposed subsections will deal with all 
those issues to which members raised objection in earlier debate.  It will prohibit the use of excess assisted 
reproductive technology embryos for any use other than a therapeutic use.  I commend the amendment to the 
Chamber.   

Hon KATE DOUST:  I commend Hon Adele Farina for moving this amendment.  Although we have different 
positions on the final outcome of the Bill, she has made a very sensible proposal and has picked up more than we 
wanted.  I agree that the amendments made in the Assembly may have been done in haste, but they were done 
with the purest of intentions to restrict inappropriate uses.  I am happy to support the amendment.  As I said 
earlier, one of my concerns is with the potential for exploitation in this area and for major drug companies to use 
this as an opportunity to make millions of dollars out of the use of embryos.  During debate on the 
commonwealth Bill, the example was raised of a doctor who had a patent in place for a number of years which 
he hoped to use by the end of 2002 so that he could commercialise the process to supply disease-carrying 
embryonic stem cells to pharmaceutical companies for drug screening.  I have already referred to the 
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biotechnology company BresaGen Ltd, which was interested in distributing embryonic stem cells to potential 
new drug developers.  I raise this issue only because the previous debate focused primarily on cosmetics.  The 
amendment proposed by Hon Adele Farina goes even further.  Members need to be aware that these 
opportunities exist and in fact are highly desirable for these companies.  Although the public has been led to 
believe that this would be a beneficial change and would allow all these wonderful cures to be developed so that 
people could walk again and potentially life-threatening diseases could be cured, I have always held the view 
that the prime driver behind the urgency to put in place this type of legislation, not just at a federal level but also 
in each State, has been those companies that have a vested interest in the outcome and a long-term goal of 
making lots of money.   

Hon Adele Farina’s amendment is very useful and will tighten the requirements for licences in this State.  It has 
helped allay some of my concerns about what embryos can and cannot be used for.  Although I oppose the Bill 
in principle, I understand that we all have a desire to ensure that the world is free of trouble and pain.  However, 
I do not think this Bill will achieve that.  It is not about that.  I encourage members to support this amendment, 
because it is the catch-all -  

Hon Sue Ellery:  I am going to.  

Hon KATE DOUST:  The parliamentary secretary is going to support the amendment.  I am very pleased about 
that.  That is the first positive support I have heard from the parliamentary secretary.   

Hon Simon O’Brien interjected. 

Hon KATE DOUST:  I will stop.  I look forward to the carriage of this amendment. 

Hon SUE ELLERY:  I indicate, as I have just done informally, that I will accept the amendment.  The advice I 
have received is that it is unnecessary.  However, I am very conscious of the time and where we are in the 
parliamentary schedule.  I will accept the amendment in the name of Hon Adele Farina.  I also indicate that I will 
accept amendment No 29/36.  I understand that Hon Adele Farina will not move amendment No 23/36.   

Amendment put and passed. 
Hon ADELE FARINA:  I will not move amendment No 23/36.  I move -   

Page 38, after line 21 - To insert - 

(c) where an intended use is to provide a human embryonic stem cell line, the uses to 
which the human embryonic stem cell line may be put must have been disclosed and 
explained; 

I have moved this amendment because I am concerned about the consent provisions.  The consent provisions 
require that the person from whom consent is being sought be told that the excess ART embryo will be used for 
research purposes.  That may very well simply be a statement that embryonic stem cell lines are to be created.  
There is no current requirement for the uses to which the human embryonic stem cell line may be put to be 
explained to the people giving consent and that their consent be sought on those aspects.  As we heard during the 
second reading debate, many hundreds of stem cell lines can be created from one human embryo.  A situation 
could arise in which a person may have issued consent for the use of the embryo for therapeutic research 
purposes.  That research may conclude, yet a number of stem cell lines that were created from that embryo may 
not have been used, which would then be used for other purposes.  It is very important when seeking consent that 
that be made clear to the people giving consent and that the other intended uses of those stem cell lines be fully 
disclosed and explained.  I commend the amendment to the Chamber.   

Hon BARBARA SCOTT:  I seek some clarification from the mover of the amendment and maybe the 
parliamentary secretary.  As the member has correctly outlined to the committee, one embryo can form hundreds 
of embryonic stem cell lines.  Will the amendment therefore protect the embryonic stem cell line from being 
used in experimentation?  Its intended use must be disclosed and explained.  Will this amendment give the stem 
cell line the same protection that was given to the embryo in the previous amendment?   

Hon ADELE FARINA:  A very similar amendment to that which has just been considered by the committee will 
be made to the prohibition on cloning Bill and that will deal with the stem cell lines.  Because the consent is 
sought very early in the process, it is important to insert this consent provision in the Bill.  At the moment, a 
licence cannot be issued until proper consent is given.  However, as the Bill is currently drafted, proper consent 
does not require reference to stem cell lines at all.  This amendment would then require the licence to state that it 
is a licence for the creation of stem cell lines for a particular purpose.  The use of the stem cells will become 
much clearer to everyone, and enable the people issuing consent to say that they are happy to consent to the use 
of their excess embryos for research into a particular area, and for stem cells lines to be used for research into 
another area, but not necessarily for other uses.  
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Hon Barbara Scott:  Thank you for that explanation.  

Amendment put and passed. 

Postponed amendment No 3/36 put and passed.  
Hon SUE ELLERY:  I move - 

Page 45, lines 27 to 33 - To delete the lines. 

This is the second place in which cosmetic amendments - if I can use that term - appeared.  The same sort of 
arguments we have just had apply here as well.  

Hon BARBARA SCOTT:  I oppose this amendment, for the same reasons I opposed the earlier amendment.  I 
would like the committee to be able to dwell for a few moments on whether the spirit of the amendment on the 
notice paper in the name of Hon Adele Farina would cover this case.  I ask Hon Adele Farina to reassure the 
committee that the licensing committee will be covered by this amendment.  
Hon ADELE FARINA:  I am happy to provide an explanation to the committee, because I appreciate that 
members may be confused.  I initially proposed one set of amendments that sought to achieve what has now 
been done with amendment No 28/36.  Therefore, my proposed amendments Nos 24/36, 25/36, 26/36 and 27/36 
all comprised an earlier drafting that I intended to withdraw before this matter was considered again.  I had not 
realised that this matter would be brought on this morning.  I do not now propose to move those amendments.  
The amendment that was passed this morning - No 28/36 - deals with the intent of those other amendments in a 
much clearer and more comprehensive way.  

Amendment put and passed. 
Hon SUE ELLERY:  I move - 

Page 47, lines 20 to 27 - To delete the lines. 

This is the third of the cosmetic amendments.  The same arguments apply to this amendment.  
Amendment put and passed. 
Hon KATE DOUST:  I move - 

Page 52, after line 32 - To insert - 

(4) Nothing in this Act prevents the disclosure by any person of confidential or 
commercial information if that disclosure relates to the contravention of this or any 
other law. 

I have moved this amendment because I had some concerns that this part was very restrictive.  If somebody who 
was working in an industry involved in reproductive technology, was a member of the technology council or was 
involved in an in-vitro fertilisation clinic or in any part of that area had reason to believe that something was not 
being done correctly or in accordance with licence requirements, or had the potential for something to go wrong, 
that person should be able to raise the alarm.  That person should be able to alert the appropriate authorities that 
a problem, or a potential problem, exists.  This clause is of concern because as it stands, the only groups to which 
complaints can be made are the federal or state government agencies.  Who is to know that either the federal or 
the state agency does not have a vested interest in what may be the subject of the person’s complaint?  We allow 
people in other situations to blow the whistle - to raise a concern or issue in the best interests of the public - and 
that should also be possible under this Bill, without penalty.  This is a potential minefield.  We discussed earlier 
the concerns of members about the lack of parameters, guidelines and framework, and we have tightened some 
of those, but we should allow people to raise issues, not just with the government agency, but with whichever 
authority is appropriate.  It might be an ombudsman, the police, the Department of Health or any other group that 
they think is appropriate.  That should be done, rather than things being hidden and kept quiet.  There is a range 
of examples overseas in which, all of a sudden, a press release states that a scientist or researcher has been 
beavering away on a little project of his own.  That person stepped outside the boundaries and outside the licence 
requirements, but it is interesting because that person has been able to clone a baby or develop a stem cell line 
that has the potential to do X, Y or Z.  My concern is that if an individual is in a situation in which he knows that 
something is being done that is wrong and in breach of the requirements of the Act and of a licence, or anything 
else that is encapsulated in this Bill, that person should have the right to speak up and to speak to whomever he 
wants to raise the issue, to get it clarified and to get action taken on it, without fear of penalty.  I wanted to raise 
that issue. 
I will just pick up on what has been raised elsewhere and run through some of these matters.  People should be 
able to make a public interest disclosure if they have information that there may be a conflict of interest.  I think 
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we touched upon this earlier.  There may be a conflict of interest between researchers and in-vitro fertilisation 
clinics about access to excess embryos and persuading people - women in particular - who go through IVF 
clinics that it is in their best interests to provide their excess embryos.  I have concerns that that may happen.  
Individuals may have concerns about malpractice or maladministration occurring.  There may be concerns about 
corruption and about specific danger to the health and safety of the public, or any other number of issues that 
may arise.  Who is to predict what sorts of issues may arise that could lead an individual to have concerns and to 
therefore make a complaint to the appropriate body?  That was the thought behind this amendment; that is, 
nothing should preclude or prevent the disclosure of confidential and commercial information, if that disclosure 
relates to the breach of this or any other law.   
I know that Hon Giz Watson raised a concern along these lines in her second reading contribution.  I would be 
interested in her comments on this.  I believe that we need to be very careful.  With this type of business and 
with the potential for industry to be involved, everything should be open and above board.  Nothing should be 
hidden.  If somebody who is involved in any of these areas has a concern in line with any of those matters that I 
have raised, that person should have the opportunity and the freedom to raise it with anyone who they feel is 
appropriate.  That may very well just mean that person going to his newspaper.  If he felt he could not raise it 
anywhere else, why could he not go to his local Press and raise the issue there?  In this day and age, everything 
should be open and accountable, and people should have the freedom to raise these issues.  We afford that 
freedom in a range of other areas, and we should apply it in this case as well.  I would be interested in the 
comments of the parliamentary secretary on this. 

Hon BARBARA SCOTT:  I want to pick up an element of concern that was expressed before by Hon Chrissy 
Sharp and others; that is, the opportunity for people to use the leeway in the legislation to disclose information.  I 
support the amendment in Hon Kate Doust’s name.  I believe that people need to be given confidentiality.  I will 
give an example.  A woman from a low socioeconomic background may present for IVF treatment, which we 
know is very expensive.  She may be induced by a payment, which perhaps she is told to keep secret, if excess 
embryos are provided, for instance, and bought.  Somebody working in that clinic may be aware of an 
agreement.  As this amendment states - 

Nothing in this Act prevents the disclosure by any person of confidential or commercial information if 
that disclosure relates to the contravention of this or any other law. 

I support the amendment because I believe it is important that this virtual whistleblowing effect be in the Bill.   

Hon ADELE FARINA:  I have a query.  My reading of proposed section 53ZK(1)(c) is that the disclosure of 
commercial or confidential information to the Commonwealth, a commonwealth authority or a state agency by a 
person in the course of carrying out his duties or functions under this part would be permitted.  This would, 
therefore, enable the disclosure of such information to the police, the Ombudsman or any other body.  I believe it 
would therefore cover the spectrum of issues of concern that Hon Kate Doust has.  However, perhaps I am not 
fully understanding the range of her concerns.  Therefore, I pose the question and seek some clarification of 
whether that satisfies Hon Kate Doust. 

Hon SUE ELLERY:  I concur with the comments just made by Hon Adele Farina.  It is in fact the case that 
proposed section 53ZK(1)(c) allows for confidential commercial information to be disclosed to basically any 
commonwealth authority or any state agency.  That includes the police, the Ombudsman and any other body that 
is a state agency or commonwealth authority.  In addition, that disclosure is allowed to those people while the 
individual concerned is carrying out his duties or functions under this part.  His duties and functions include 
complying with the legislation.  Therefore, if that person became aware of something that he thought was putting 
at risk compliance with the legislation, it would be his duty under this proposed section to report that to the 
police or Ombudsman - basically any state agency or commonwealth authority.   

Amendment put and negatived. 
Hon SUE ELLERY:  I move - 

Page 53, line 1 - To delete the line. 

Page 53, after line 10 - To insert - 

Division 7 - Review provisions 
Amendments Nos 6/36 and 7/36 together just move the heading.  It is a technical amendment to move the 
placement of the heading to the correct position in the legislation.   

Amendments put and passed.  
Hon KATE DOUST:  I move -  
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Page 59, lines 8 to 11 - To delete the lines. 

Our concern is that only those embryos created prior to 2002 would be used for the purposes of research and 
testing.  It is important to restrict access to those embryos created prior to that date and not to have a review that 
could open up the potential for tapping into more.  We said at the beginning of the debate that about 70 000 to 
80 000 embryos that existed prior to that date are currently available in Australia and about 13 000 in Western 
Australia.  Prior to any of this legislation coming into effect in any State in Australia or at the federal level, I 
understand that somewhere between eight and 24 imported stem cell lines were available.  Because they had the 
capacity to produce an infinite base, one must question why all of a sudden researchers and others would want to 
tap into such an enormous range and increase the number of embryos.  One of the reasons that I have already 
outlined is that prior to any of this legislation coming into effect anywhere else in Australia, the problem that 
researchers faced was that they had to use as a culture base some sort of mouse tissue.  They found they had 
crossover between animal and human viruses in their experiments.  To enable a pure outcome, it was beneficial 
to be able to tap into embryos in order to reduce the problem of crossover viruses and have the human element.  I 
have always firmly been of the view that if researchers had the capacity to reproduce stem cell lines, they would 
not need access to any others.  The numbers that can be accessed as a result of legislation elsewhere and that 
more than likely will be in place here at some point are sufficient.  We must ask ourselves why researchers want 
a review now if such large numbers are available.  Why not say that once they have exhausted all those available 
numbers they will come back to Parliament and ask to be able to tap into extra embryos or any embryos created 
after that date? 

Because of the way in which this legislation has been dealt with throughout the States, I am also concerned that 
the decisions have been made primarily at the Council of Australian Governments level.  Therefore, a group of 
Premiers or appropriate ministers have come together and made decisions on behalf of the States.  I appreciate 
that happens on an ongoing basis with a number of issues.  Sometimes we agree with the decisions and 
sometimes we do not; sometimes they are beneficial and sometimes they are not.  However, I note that a COAG 
meeting was held on 29 August last year and a range of issues were canvassed.  All the Premiers left the meeting 
early and did not have the opportunity of discussing an agenda item that dealt with human reproduction 
technology, but a communique on the Queensland Government web site read as though the issue had been 
debated and determined.  The communique inferred that decisions would be made, legislation put in place and at 
some point in the near future, regardless of review provisions, researchers would indeed be able to tap into 
embryos created after 2002.  I have grave concerns about that.  They should have access only to those created 
prior to that date.  If they want the opportunity to access any more, they should have to demonstrate that no 
embryos are available or that they do not have embryos that are capable of producing the stem cell lines that they 
need.  We need to put this restriction in place so that decisions cannot be made elsewhere without Parliament 
being involved.  I do not believe we should leave it to such a group of people.  I am not saying that Premiers 
would not give this due consideration.  My concern in this case with that meeting is that the minutes had already 
been written even though the issue had not been discussed.  I would be very worried that at some point a review 
might also occur in the same way.  I refer back to the review that was conducted in this State only in the last year 
or so on the abortion legislation.  A number of people sent in submissions.  I was one of them.  We had no 
feedback, no outcome and no change.  To make sure that this issue is brought back to Parliament for due 
consideration, we must delete any opportunity for review, restrict access to embryos to only those that were 
created prior to 2002 and, if there is any change to that, we should ensure that it will come back to Parliament at 
some point. 

Hon SUE ELLERY:  I oppose the amendment.  The primary intention of the embargo was to allow time for the 
regulatory framework that was to be established under the framework of the legislation around the country to be 
put in place.  With the passage of the legislation in accordance with the COAG agreement, the legislation is now 
in place everywhere except Western Australia and the Northern Territory where there are no IVF clinics.  The 
licensing committee has been established.  Its procedures are in place.  Inspectors have been appointed to 
monitor compliance.  Therefore, the embargo is no longer required.  It is worth pointing out that, to the extent 
concerns have been raised about the creation of embryos for research, the Standing Committee on Uniform 
Legislation and General Purposes did consider this issue and recommended that there should be consideration of 
ways in which a greater level of parliamentary scrutiny could be provided.  We have taken that on board; in fact, 
the next amendment in my name addresses that very issue and provides for a greater level of scrutiny by 
Parliament.  For those reasons I oppose the amendment. 

Hon ADELE FARINA:  The Standing Committee on Uniform Legislation and General Purposes when reporting 
on this matter picked up and commented on this provision.  The committee expressed concern about proposed 
section 53ZB as it automatically operates as at 5 April 2005 regardless of whether the proposed review of the 
Bill has concluded and regardless of what it concludes.  The committee was therefore very concerned that there 
would be this provision that basically implemented a change in date without any regard to the review provisions 
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provided for in the scheme.  Given its contentious nature and the huge public interest in this Bill, we felt it 
important that the matter be debated in the Parliament at the time, if a decision is to be made and regard is to be 
had for the review proposed under the legislation.  The committee brought to the House’s attention three ways in 
which this might be achieved.  The first would be to delete the sunset clause, which would mean that as of that 
date a new Bill would need to be introduced into the Parliament allowing the use of excess ART embryos that 
were created after 5 April 2002.  The second option would be a permanent resolution procedure, which would 
require the House to confirm by resolution whether proposed subsection 53ZB(3) and 53ZE(1)(c) and (3) should 
expire.  That affirmation would provide the Parliament with an opportunity to consider the policy behind the 
expiration.  The other option would be a negative resolution procedure, which would provide for those proposed 
subsections to come into effect unless the Parliament resolved to the contrary.  The important part of the third 
option is that a period or date would need to be specified within which the Parliament would be required to move 
the disallowance.  My concern about what is proposed to be moved by the parliamentary secretary is that there is 
no time frame for the passing of a resolution for the disallowance, so I am not sure that it will work as it is 
currently drafted.  I therefore recommend to members that they support the amendment moved by Hon Kate 
Doust.  It does not prohibit the use of excess ART embryos created after April 2002.  It simply means that the 
matter must come before the Parliament to be debated; and if the Parliament of the day deems it necessary or 
appropriate, then those laws can be made at that time.  

Hon ED DERMER:  I believe that this expiry will remove from the Bill the most effective safeguard against the 
artificial creation of excess embryos for the purpose of facilitating research.  For that reason, I support the 
amendment moved by Hon Kate Doust.  I was interested to hear the comments of Hon Adele Farina, who 
explained to us, by reference to the report of the uniform legislation committee, that there is nothing to prevent 
the Parliament in the future from reviewing what would be in place as a prohibition on the use of embryos 
created after April 2002.  We would not be closing the door for all time.  We would just be insisting that the 
Parliament continue to exercise its right to make a decision on this matter.  I said during the second reading 
debate that I was of the understanding that the original idea of COAG was to place a prohibition on the use of 
embryos created after April 2002.  However, the parliamentary secretary advised me that was not the case.  She 
might well be correct.  However, the principle remains.  A number of members in this Chamber voted for this 
Bill on the second reading on the understanding that the embryos that would be used would be excess to the 
reproductive purpose and therefore would die anyway.  If that is the basis upon which those members voted for 
the Bill at the second reading stage, then it is very important that those members take whatever safeguards are 
available to ensure that the real purpose for which the embryos are created is not for the purpose of research; that 
is to ensure that even though the excess embryos might be presented as being created for reproductive purposes, 
that they are not really being created for the purpose of research.   

During the second reading debate the parliamentary secretary said that the number of embryos produced in 
clinics for IVF purposes would be monitored.  I assume what she meant by that was that people would be 
watching to see whether there was any increase in the number of embryos produced in proportion to the number 
of women seeking fertility treatment.  I believe that monitoring will be an inadequate safeguard against the 
artificial creation of excess embryos to accommodate research.  It has become clear to me from talking to people 
who are very well informed on the whole area of IVF treatment that over time the number of embryos being 
produced for reproductive IVF treatment has been reduced.  In earlier times, when an individual IVF embryo had 
a lower probability of resulting in a successful pregnancy and birth, it was necessary to produce a large number 
of embryos.  However, now that the techniques have improved and there is a greater probability that an 
individual embryo will result in a successful pregnancy and birth, there has been a diminution in the number of 
embryos required for fertility purposes.  There is every reason to expect that this diminution in the number of 
embryos required for fertility purposes will continue.  Therefore, artificial creation of excess embryos for the 
purpose of facilitating research could be as subtle as just not reducing the number of embryos to that which is 
now required for fertility purposes because of the improvement in techniques.  I do not believe that, apart from 
the clause that provides that embryos produced after April 2002 cannot be used for research, the safeguards are 
adequate to stand against the abuse that would be the effect of the artificial production of excess embryos.  
Therefore, I ask members to support the amendment moved by Hon Kate Doust as shoring up the only effective 
safeguard against the artificial production of excess embryos.   

Arguments have been put about the purpose for which the excess embryos might be used.  Many members would 
have supported the Bill at the second reading stage in the expectation that excess embryos would be used to find 
quite miraculous treatments and cures.  The example that keeps coming up is the possibility in the future of 
curing spinal injury.  That has been put forward many times as a matter of such importance that in the minds of 
some people it would justify the use of human embryos for research.  However, if that type of cure ever does 
come, it will come from the use of stem cells.  It is important that members understand that a line of stem cells 
from one human embryo will have the capacity to replicate or copy themselves infinitely.  Unlike the non stem 



Extract from Hansard 
[COUNCIL - Wednesday, 30 June 2004] 

 p4542b-4558a 
Chairman; Hon Sue Ellery; Hon Ed Dermer; Hon Robyn McSweeney; Hon Kate Doust; Hon Paddy Embry; Hon 

Barbara Scott; Hon Nick Griffiths; Hon Adele Farina; Deputy Chairman; Hon Simon O'Brien 

 [16] 

cells in our body, which over time lose their capacity to copy themselves, which is one of the reasons for the 
ageing process that we all experience, the stem cells derived from a human embryo have an infinite capacity to 
replicate themselves.  Stem cell research might be used to regenerate nerve cells and enable quadraplegics to 
walk at some time in the future.  Those stem cells can be produced in infinite number from embryos that were 
conceived prior to April 2002, because stem cells have an infinite capacity to reproduce.  Stem cells applied for 
that type of purpose and research can be easily derived from the pre-April 2002 embryos because of the capacity 
for infinite replication of those stem cells.   

A question remains: why would anyone want to have access to embryos that are fertilised after the April 2002 
date?  The answer is that embryos are wanted in large numbers not for uses that relate to fixing spinal cord 
damage, but to be used for technician practice and to test pharmaceuticals and other chemicals.  The 
parliamentary secretary confirmed in earlier debate that this will be allowed under the scope of the Bill.   

Members may believe that human embryos are justifiably used in pursuit of research towards curing paraplegia 
by regenerating nerve cells.  Such research could be readily accommodated by using embryos produced prior to 
April 2002.  The cure was a promise put forward by proponents of the Bill.  If any opportunity arises for that 
kind of progress to occur, stem cells can be used. Stem cells can be regenerated indefinitely from embryos 
conceived prior to April 2002.   

There may be a drive to use embryos fertilised after the April 2002 embargo.  There may be a drive to access a 
massive number of embryos not for stem cell research, but for purposes such as training clinicians and using 
embryos to test pharmaceuticals and other chemicals.  If members hold the view that it is justifiable to use a 
human embryo to research medical cures for people with spinal injuries, such research can be conducted using 
stem cells infinitely reproduced from embryos conceived prior to April 2002.  If members believe that is 
justifiable - I do not believe it is, but many members here obviously do - but they do not believe it is appropriate 
to use human embryos to train clinicians or to test pharmaceuticals or other chemicals, the vote under 
consideration is critical.  If members believe in the use of human embryos for research towards reversing 
paraplegia, but do not believe it is appropriate for testing pharmaceuticals or other chemicals or training 
clinicians, they should support the amendment proposed by Hon Kate Doust.   

Hon BARBARA SCOTT:  This is a critical part of the Bill.  I support the amendment standing in the name of 
Hon Kate Doust.  I urge members to appreciate that this is a very important decision to be made by both Houses 
of Parliament.  The proposition as it stands in the Bill is an abuse of Council of Australian Government powers.  
I urge members to support the amendment.   

Amendment put and a division taken with the following result - 

Ayes (10) 

Hon George Cash Hon Adele Farina Hon Nick Griffiths Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Jon Ford Hon Simon O’Brien  
Hon Paddy Embry Hon Peter Foss Hon Barbara Scott  

Noes (18) 

Hon Alan Cadby Hon John Fischer Hon Dee Margetts Hon Derrick Tomlinson 
Hon Kim Chance Hon Ray Halligan Hon Norman Moore Hon Giz Watson 
Hon Robin Chapple Hon Frank Hough Hon Louise Pratt Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Barry House Hon Ljiljanna Ravlich  
Hon Sue Ellery Hon Robyn McSweeney Hon Jim Scott  

            

Pair 

 Hon Tom Stephens Hon Ken Travers 
Amendment thus negatived. 
Hon SUE ELLERY:  I referred to the next amendment in the debate just concluded.  The amendment will insert 
a form of words that meet concerns raised by the Standing Committee on Uniform Legislation and General 
Purposes.  I canvassed the issues in my earlier contribution.  I move -  

Page 59, after line 11 - To insert -   

(2) Subsection (1) may be repealed by resolution passed by both Houses of Parliament.   
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Hon KATE DOUST:  Will the parliamentary secretary tell me at what point she proposes this will occur?  Will 
this happen before or after the report?  In what period will it occur?   
Hon SUE ELLERY:  There is no time frame in the amendment and I have proposed no time frame.  It is really 
up to the will of the Houses to determine that.   
Amendment put and passed. 
The CHAIRMAN:  An amendment is listed on the supplementary notice paper that accords with a committee 
recommendation, which is open to members to move.   
Hon ADELE FARINA:  I move -  

Page 60, after line 9 - To insert - 

(4) The Minister is to prepare a report based on the review made under subsection (1) and 
cause the report to be laid before each House of Parliament not later than 12 months 
from the date on which the review is first commenced. 

(5) The Minister must cause a copy of the report based on the review conducted under 
section 47 of the Commonwealth Human Embryo Act to be laid before each House of 
Parliament not later than six sitting days from the date of receipt of the report. 

When the Standing Committee on Uniform Legislation and General Purposes considered its report, it noted that 
the commonwealth Research Involving Human Embryos Act 2002 and the Prohibition of Human Cloning Act 
2002 set out requirements for the review of the Acts.  The Acts provide that the review reports must be given to 
the Council of Australian Governments and both Houses of federal Parliament before the third anniversary of the 
day on which the Prohibition of Human Cloning Act 2002 received royal assent, that date being 19 December 
2005.  The Bills require that the minister must cause a review to be undertaken as soon as possible after 19 
December 2004.  The state review may be undertaken as part of the commonwealth review.  However, the Bills 
do not specify a requirement that the state review or the commonwealth review, if the two are combined, be 
tabled in State Parliament; they specify only that the minister must cause a review to be undertaken.  The report 
of the standing committee states - 

The Committee notes that the Bills reflect the Commonwealth Acts and that any review of the 
Commonwealth provisions would assist in any discussion of the operation and effectiveness of the 
provisions proposed to be inserted into the State Act by the Bills. 

In light of the great public interest in this issue, the committee recommended that the Bills be amended to ensure 
the tabling of any reviews in State Parliament to ensure accountability and scrutiny.   

Hon SUE ELLERY:  I indicate that I will accept the committee’s recommendation.  I will therefore withdraw 
amendment No 9/36 for the purpose of moving through the committee stage before one o’clock.  I need to place 
on the record that the effect of the drafting of the amendment may be that we end up with two reports rather than 
one.  In order to proceed with the debate, I accept the amendment.   

Hon BARBARA SCOTT:  I am pleased to hear the parliamentary secretary say that.  I congratulate the 
committee that deliberated on this Bill, because it raised the issue of the relevance of parliamentary committees.  
This committee deliberated on this Bill and came up with some sound recommendations, because it had time to 
think through the Bill.  I support the amendment the committee has recommended.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 37 to 40 put and passed. 

Title put and passed. 

Bill reported, with amendments. 
 


